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“Smallpox Troubles in Milwaukee,” Leslie’s Weekly Illustrated Newspaper, Sept. 27, 1894. Source: 

Judith Walzer Leavitt, The Healthiest City: Milwaukee and the Politics of Health Reform (Princeton, 1982).
* Dear Seminar Participants: This is a draft. The paper aims to do two things: 1) to present the history of popular opposition to compulsory smallpox vaccination during the formative era of modern public health administration; 2) to introduce my larger book project, of which this study is a part. The working title of the book is Speaking Law to Power: Struggles for Civil Liberties in the Progressive Era (1890-1920). I look forward to your comments. Please do not reproduce or circulate without the author’s permission. Thank you.*
Introduction

When Mr. Thorpe sent his little boy and girl to Principal Jennings a few weeks ago they carried a letter in which the father remarked casually that he would shoot anyone who attempted to vaccinate them.




  —New York Times, Dec. 16, 1910


Most historical discussions of civil liberties in modern America begin with the famous free speech battles of the World War I era. Any self-respecting high school AP student can tick off the roll call of federal decisions: Masses, Schenck, Frowerk, Debs, Abrams. There are good reasons for devoting so much scholarly attention and civic interest to this defining historical moment. World War I triggered an unprecedented crackdown on dissent. The free speech cases are replete with human drama. The federal court records are readily accessible. And the story has a happy ending: the more or less steady expansion of constitutional protections for political speech—protections which, in our current political situation, have never looked better.

In my new book project, however, I am approaching civil liberties from a different historical perspective. I start with a broad definition of civil liberties controversies: struggles to define the balance of institutional power and human liberty appropriate to a “modern,” urban-industrial society. It is my contention that such struggles begin to register in the historical record at least thirty years prior to the enactment of the federal Espionage Act in 1917. Most of the action took place at the state and local levels. So my source base for this project ranges across court cases, statutes, legal and medical treatises, local newspapers, popular and technical periodicals, the reports of government agencies, political pamphlets, reform literature, and the papers of early civil liberties attorneys. While the question of periodization remains open,
 I have already concluded from my research that the scope of modern civil liberties struggles—the forms of power challenged, the substance of the freedoms claimed—ranged well beyond the problem of political speech.

In thousands of typically small but significant political events—legislative campaigns, litigation, riots, and simple but effective forms of everyday resistance—ordinary Americans pushed back against the growing scale and scope of governmental power during the late nineteenth and early twentieth centuries. The Progressive Era (1890-1920) was the formative era of the modern interventionist state: a state that used social knowledge and administrative strategies to manage both the economy and the population in the name of the social welfare.
 Official action to suppress anarchism and other forms of radical speech was only one sphere in which the “police power” rapidly increased. Traditionally the province of local and state governments, the police power was the power to restrain personal liberty and property rights in the interests of the public welfare. Local and state governments had wielded this power with little serious obstruction from the courts since the early days of the republic. But in the late nineteenth century, as legislatures responded to the social and economic conditions that accompanied urban-industrial expansion, the police power grew more centralized, administrative, and pervasive. As William Novak and Akhil Amar have argued, during this same post-Civil War period modern liberal constitutionalism—with its distinctive axis of individual rights and centralized public powers—began to take shape.
 In his influential 1904 treatise on The Police Power, Ernst Freund observed that this area of the law was largely “a growth of the last thirty or forty years.” Despite the thousands of cases that peppered Freund’s footnotes—each of which represented a court’s efforts to draw a legal line between liberty and power—many vital issues remained “unsettled.”


The field of the police power reached from the economic structures of capitalism (through such measures as anti-trust laws) to the intimate details of everyday life. A 1916 note in the Columbia Law Review remarked upon “the ever-increasing tendency to submit every phase of human life to legislative regulation.” The writer was not talking about the increasing police surveillance of anarchists and socialists. Instead, the author was referring to the extraordinary expansion of public health authority “during the last quarter century.” Protecting the public health and safety had always been a fundamental duty of the state and local governments. But in recent years the public health had assumed an enlarged significance: a measure of a political community’s civilization, scientific knowledge, and racial progress. The writer pointed to a vast field of governance that covered everything from factory legislation to urban sanitary codes and tenement regulations to compulsory vaccination of schoolchildren. “[T]he question constantly arises whether a given statute is a legitimate exercise of that authority or whether it merely attempts to make of the police power an excuse for the infringement of constitutional rights.”
 That question “constantly” arose because the American people put it before their courts, law-makers, public health authorities, and police.

The civil liberties struggles of the Progressive Era ranged widely. Individuals, families, and groups challenged the power of public officials to restrain their personal mobility, to subject their bodies and those of their children to unwanted medical treatments, to sever their reproductive organs in the name of racial purity, to exercise new forms of surveillance and control over criminals, and to otherwise govern society in ways that these Americans found too intimate, coercive, discretionary, and arbitrary. The legal burden rested with those who would challenge state authority. They lost many more battles than they won. But they found in broad legal phrases like “due process” and “equal protection”—as well as more everyday legal terms such as “assault”—one viable language in which to challenge the state’s growing interference in their lives. And as they thus spoke law to power, they invested those phrases and words with new meaning.


Judges who lived through these years recognized that the free speech question was related to other controversies over government might and individual right. In June 1918, a chance encounter brought Judge Learned Hand and Justice Oliver Wendell Holmes, Jr. together on a Boston-bound train.
 Hand was serving on the U.S. District Court for the Southern District of New York, where a year earlier he had handed down his path-breaking decision in the Masses Publishing Company case. (Hand had insisted that the government could only punish speech that constituted a “direct incitement” to unlawful action; he was reversed on appeal.)
 Holmes’s famous free speech opinions still lay in the offing. In 1919, he would write a historic dissent in Abrams, touting the “free trade in ideas” as the “theory of our Constitution,” the cornerstone of America’s democratic “experiment.”
 As he rode with Hand, though, Holmes was still a long way from such civil libertarian views. Like most judges of his day, he believed that a legislature’s power to repress radical or immoral speech was well-nigh unlimited.


The travelers’ conversation turned to the theme of “Tolerance.” We may safely guess that Holmes got the better of the argument, because three days later Hand followed up with a letter. He wanted another opportunity to “take my stand.” All opinions, even our own dearly held truths, Hand argued, are “never absolutes.” They “are at best provisional hypotheses” and must be tested in the proving ground of public debate. “So we must be tolerant of opposite opinions or varying opinions by the very fact of our incredulity of our own.”
 In his reply, Holmes applauded Hand’s recognition of the provisional nature of all truth claims—an “idea about ideas” that Holmes himself shared with his “pragmatist” contemporaries.
 But Holmes disagreed with Hand about the consequences of that idea. “Free speech,” he wrote, “stands no differently than freedom from vaccination. The occasions would be rarer when you cared enough to stop it [free speech] but if for any reason you did care enough you wouldn’t care a damn for the suggestion that you were acting on a provisional hypothesis and might be wrong.”


It is significant that this largely spontaneous exchange about tolerance during wartime, conducted by two men whom history would remember as judicial architects of a modern American civil liberties tradition, got them both thinking about vaccination. Civil liberties scholars tell the story of this exchange as a kind of prelude to coming historical events. Holmes’s remark makes a stark contrast to his—and America’s—post-war acceptance of new constitutional protections for political speech. But Holmes’s reference to vaccination also invites us backwards in time, to the broader and “unsettled” terrain of civil liberties controversies that attended the rise of modern forms of social governance.


After all, Holmes had been dealing with vaccination opposition for years. As some scholars have pointed out, in 1905 Holmes sided with the Supreme Court majority when it upheld the Massachusetts compulsory smallpox vaccination law in the Jacobson case. He would later cite this precedent to uphold involuntary sterilization of the “feeble-minded” in Buck v. Bell (1927). “The principle that sustains compulsory vaccination is broad enough to cover cutting the Fallopian tubes,” he wrote.
 For Holmes, the vaccination issue was rich with conceptual power. In fact, his history with the vaccination issue stretched back at least to his tenure on the Massachusetts Supreme Judicial Court. On that court in 1891 Holmes heard the case of a steamship passenger named Mary O’Brien. The immigrant, traveling from Queenstown to Boston, had the audacity to sue the powerful Cunard Steamship Company for assault. She claimed that the ship’s physician had vaccinated her on-board against her will. Although the physician had acted in accordance with quarantine regulations set by the Boston port, the local trial jury found for O’Brien. But Holmes and his judicial brethren dismissed O’Brien’s claims on the grounds that she had apparently consented to the vaccination. Their efforts to reach that conclusion, however, revealed considerable uncertainty and discomfort with the issue. This was, after all, only the second compulsory vaccination challenge ever to reach a state supreme court.
 The following three decades would bring significant smallpox epidemics in 1893-94 and 1901-03 and at least seventy-two more appellate-level challenges to compulsory vaccination. In local communities like Holmes’s own Boston—a 1902 board of health report dubbed the city “a hotbed of the anti-vaccination heresy”—working-class people, immigrants, and middle-class parents challenged compulsory vaccination in the courts, the statehouses, and the streets. And, despite Holmes’s later confidence that legislative majority might trumped individual right in the vaccination issue, the anti-vaccinationists had in fact won some important legal protections.


In the remainder of this paper, I’m going to use the issue of compulsory smallpox vaccination to illuminate the contours of civil liberties struggles during the Progressive Era. In the vast realm of police power regulations during this period, when smallpox was still a real and perennial threat to local communities, the state’s power to compel vaccination was the easy case. The vaccination question pitted the most basic interest of the state—protecting the population from peril—against the liberty of individuals and families, many of them recent immigrants, who feared vaccination and state compulsion more than they feared smallpox. The vaccination challenges often ended in defeat. But they offer a window on local experiences with the progressive state. And they reveal how ordinary people used litigation and other forms of political action to claim greater control over their own lives.


The subject has an obvious and disturbing relevance for us today. The 9/11 terrorist attacks and the Anthrax killings revealed how vulnerable America was to a bioterrorist attack. It was widely noted by political commentators that Americans’ biggest vulnerability was that we live in a free society. The Bush Administration developed a plan for responding to the nightmare scenario of a bioterrorist attack that would spread smallpox through the population. The states enacted bioterrorist laws that gave public health authorities emergency powers to isolate the infected and vaccinate the rest. But the laws generated serious criticisms from civil liberties advocates. More decisively, the Bush Administration plan to vaccinate emergency workers met with unexpected resistance from the workers themselves and has been put on the shelf for now.


As Americans today try to prepare for the unthinkable, they also are asking tough questions about how far government should be allowed to go to protect the population. America’s vulnerability to international bioterrorism may be new, but the questions being raised have a long and complex historical lineage.

Points of Contention
The house was occupied by about forty colored men and women, who dreaded the advent of the Health Department officials. When the attacking party entered, some of the inmates went to the roof, some climbed out to the fire escape, and others tried to gain the street. The physicians took out their instruments and began to vaccinate the inmates. Four of the rushers were vaccinated in the hallway and others in the corners of rooms where they huddled together for refuge. Several received treatment on the roof.

—New York Times, Nov. 23, 1902

Our small planet has had a long and horrendous experience with smallpox—the scourge Macaulay called “the most terrible of all the ministers of death.” Since its first appearance in the East at least three thousand years ago, smallpox has toppled dynasties and decimated entire cultures. Although smallpox has proved singularly threatening to civilizations over many epochs, human experience with the disease has varied considerably from time to time and place to place. The virus itself has a history: it has taken multiple forms, ranging from the relatively mild “varioloid” (usually occurring in patients who have had previously received a successful vaccination) to the “severe hemorrhagic forms—variola pustolosa hemorrhagica and purpura variolsa.” Human efforts to contain and conquer smallpox epidemics have also ranged widely—from prayer and religious rituals (many cultures have known smallpox deities) to the more modern techniques of inspection, disinfection, quarantine, and vaccination. The medical technology of vaccination and its associated risks have changed significantly since it was first introduced more than two centuries ago. And as modern states and colonial empires have deployed vaccination in different times, places, and cultures around the world, the local responses have ranged from acquiescence to revolt.

Smallpox is caused by a small, “brick-shaped” virus. It is highly contagious. Smallpox spreads from person to person in “virus-laden droplets” expelled from the throat. The virus seeds itself in the upper respiratory tract and lymph nodes. Then it spreads to the skin and internal organs. After an incubation period of ten to twelve days, flu-like symptoms appear: fever, headache, backache. Then comes the horrific rash: deep lesions on face and extremities. Smallpox also attacks the “throat, lungs, heart, liver,” and intestines. That’s how it kills. The fatality rate of variola major, the “classic” form of the disease, is 25 to 30 percent. The disease is especially deadly in children. Sixty-five to eighty percent of smallpox survivors are left with permanent scars.
 American urban newspapers in the early twentieth century regularly ran display advertisements for dermatological procedures to remove smallpox pittings.


Unlike many deadly diseases, there is an effective vaccine for smallpox. In fact, until the turn of the twentieth century, vaccination was synonymous with immunization against smallpox using the milder cowpox. (“Vaccination” derives etymologically from vache, the French word for cow.) Smallpox needs human hosts to survive. Vaccination works by immunizing people and thus giving the virus nowhere to go. For a vaccination to work effectively, public health authorities have argued since the nineteenth century, the entire community needs to get vaccinated. Getting populations around the world vaccinated has been the single most important victory in the history of public health. Aggressive vaccination and targeted quarantines wiped out a disease that as late as the 1950s was infecting fifty million people worldwide each year.


But vaccination a century ago was neither entirely safe, nor entirely painless. And many Americans had reasonable doubts that compulsory vaccination was either the most effective or just way to fight smallpox. Compulsory vaccination pitted the most basic interest of the state—protecting the population—against the liberty of individuals and families who feared vaccination more than they feared smallpox.


This dilemma was the crux of the issue in Jacobson v. Massachusetts. The 1905 U.S. Supreme Court case is a landmark of constitutional law. The balance it struck between public health authority of the state versus individual liberty remains the standard against which bioterrorism legislation in this nation is measured.

The facts of the case laid out in the Supreme Court reports are spare but intriguing. In the winter of 1902, Cambridge, Massachusetts was hit by a smallpox epidemic. Acting under authority of a state law, the local Board of Health ordered a general vaccination: all inhabitants not successfully vaccinated within the past five years must be vaccinated. The penalty was a $5 fine.

Rev. Hening Jacobson, a Lutheran minister, refused. He explained to the authorities that he and his son had suffered illnesses following previous vaccinations. A criminal complaint was brought against him. He was tried in a local police court.

During the trial, Jacobson revealed something of his mindset when he asked the judge to instruct the jury that compulsory vaccination “tended to subvert and defeat the purposes of the Constitution”: that the law violated the due process and equal protection clauses of Fourteenth Amendment. The court refused to so instruct the jury. The jury returned a guilty verdict. On appeal, the Supreme Judicial Court of Massachusetts affirmed.

Jacobson’s brief to the U.S. Supreme Court laid out a modern substantive due process argument. It echoed the economic due process cases that made the “Lochner Era” notorious and anticipated the great privacy cases of the 1960s. (Lochner v. New York, in which the Supreme Court famously struck down a law limiting the working hours of bakers as a violation of individual “liberty of contract,” was decided just two months after Jacobson.)
 The plaintiff’s brief was crafted by Jacobson’s attorney, a well-known political insurgent named George Fred Williams. A Bryan Democrat, former congressman, and three-time candidate for Massachusetts governor, Williams spoke out against the Spanish American War in 1899.
 An antimonopolist and advocate of direct democracy, Williams argued for public ownership of utilities. During the Anthracite Coal Strike of 1902, he wrote that “Some day we may hope for public officers who will ‘restore the majesty of the law’ by enforcing it for the weak as well as the powerful.” One supporter compared him to the abolitionist Wendell Phillips.

In his brief for Hening Jacobson, Williams charged that vaccination was based on controversial science. He insisted that compulsory vaccination was “unreasonable, arbitrary, and oppressive.” He argued that state compulsion to introduce disease into a healthy body was a form of assault. Jacobson, the brief noted, had “suffered seriously from previous vaccination, thus indicating that his system was sensitive to the poison of the vaccination virus.” And he argued that the Cambridge Board of Health had been “entrusted with arbitrary powers”—an unconstitutional delegation of legislative powers.

The Supreme Court rejected Jacobson’s argument in a seven-to-two decision. The dissenters were the Court’s leading conservatives, Justices David Brewer and Rufus Peckham; they did not explain their reasoning in a written dissent. Justice John Marshall Harlan’s opinion for the majority was a classic statement of progressive “sociological jurisprudence.”
 Anchored by the scientific authority of medical knowledge, the opinion declared that the power of the state to “protect the public health and safety” rested upon “settled” principles of the police power. Compulsory vaccination was a legitimate exercise of that power to protect the population from smallpox. For Harlan, the social interest in the public health clearly trumped individual liberty. “There are manifold restraints to which every person is necessarily subject for the common good,” he wrote. “Society based on the rule that each one is a law unto himself would soon be confronted with disorder and anarchy.”
 In good progressive fashion, Harlan insisted that “real liberty” in an interdependent society required regulation. The reference to anarchy would not have been lost upon an American audience, which had only a few years earlier lost a president to an anarchist’s bullet. Harlan insisted that it was neither his duty nor his purpose to comment on the scientific validity of vaccination as a preventive measure against smallpox; that was a question for the legislature to decide. But he went on to observe that “vaccination, as a means of protecting a community against smallpox, finds strong support in the experience of this and other countries.”

Why give this case a second thought? Clearly, it’s for the good of society for the state to be able to deal quickly with a disease that, as Harlan put it, “imperiled an entire population.”
 Wasn’t Rev. Jacobson’s sacrifice—if indeed his submission to compulsory vaccination was a sacrifice at all—a small price to pay for the social welfare? Less charitably, wasn’t Jacobson a lone nut? That is how the editorial pages and the medical profession viewed opponents to vaccination in the early twentieth century. That is how many historians still view them. As the public health historian John Duffy has put it: the antivaccination movement was “filled with cranks, extremists, and charlatans.”

One thing is for certain. Hening Jacobson was not a lone extremist. According to Cambridge Chronicle, several other Canterbridgians were arrested for the same crime—including the assistant city clerk.
 As physicians employed by the Board of Health canvassed the city from house to house, people scattered and “fled in the night.”
 Across the Charles River during the early phase of the same epidemic, nineteen Bostonians were prosecuted for refusing to submit to vaccination, as public health board physicians and the police made door-to-door sweeps in predominantly working-class neighborhoods. In one episode, the Boston public health board sent a “virus squad” on a nighttime raid of “tramp hotel” in the South End. Physicians carrying lancets were accompanied by club-wielding police. The squad busted down doors. The police held down struggling men while doctors performed the operation. According to a Boston Globe reporter at the scene, the homeless men fought back, uttering “every imaginable threat from civil suits to cold-blooded murder.”
 Even in the thick of the fight, the “tramps” insisted upon their legal rights.
By refusing to submit to vaccination, Jacobson added his voice to a large and diverse chorus of dissent: an organized political movement, everyday resistance, and a mass of litigation. As Williams pointed out in his brief for Jacobson, anti-vaccinationism was a formidable national and international phenomenon. Vaccination opponents had successfully turned back compulsory laws in several American states in the late nineteenth century. In Britain, a strong working-class anti-vaccination movement had as recently as 1898 won an exemption for “conscientious objectors.” This was the first use of that important political term, which would not cover draft opponents until World War I.
 As the Chicago Tribune editorialized in 1899, “the burden of the argument, at least in England, has been shifted from the anti-vaccinationists to the vaccinationists, and certain States seem to be preparing to follow England’s example.”
 Justice Harlan himself recognized that compulsory vaccination posed a real dilemma: it pitted the interests of society and the state against the liberty of the individual. And in his case before the Supreme Judicial Court of Massachusetts, Jacobson had won one very important concession. The court declared that, of course, the state could not use physical force to vaccinate.
 Apparently, the court was unaware that virus squads in Boston, New York, Brooklyn, and other American cities readily applied force when they met with resistance.

These local moments of resistance are part of a national story: the last great American smallpox epidemics, which took place in 1893-94 and 1900-03. Communities all over the nation were hit. Public health authorities responded with mass compulsory vaccinations.
 “Not for years has the world known an epidemic of smallpox such as is now sweeping it from one end to the other,” the New York Times declared in 1902. “Vaccination! is the battle cry of the health authorities.”

During the 1900-03 epidemic, smallpox arrived in America in the bodies of soldiers returning from the Philippines. It first appeared in the South and the Midwest. In Jonesville, Mississippi, smallpox killed one hundred people in just six weeks. Entire families were wiped out. It all happened so fast the only thing the city officials could think of to do was to order a public appropriation for more coffins.
 In Boston, the same epidemic infected 1600 people and killed 270.
 In New York City, 739 people died – even though the public health board vaccinated two million.
 Chicago health department officials reported more than ten thousand smallpox cases in the greater Chicago area.

As smallpox spread across America during these two epidemics, the course of the viruses through the social body revealed the contours of a big nation knitted together by dense networks of human migration, transportation, markets, and laws. Smallpox appeared in all kinds of places: small towns and big cities. But it was especially deadly in places where humanity was thrown together, particularly working-class people: steerage compartments on transatlantic steamers, trains and streetcars, mining camps in the west, tenement districts in the industrial cities, store front churches, army camps, prisons, and the crowded spaces where working people took their leisure: public dance halls, nickel theaters. The disease Americans feared most erupted suddenly in the most everyday places. Aboard a streetcar, the appearance of a passenger showing symptoms of smallpox sent people hurling themselves out of car windows. The health authorities would appear soon after. They would fumigate the car, vaccinate everyone remaining, and haul the infected to the “pesthouse,” as smallpox hospitals were known.

Compared to the smallpox outbreaks that devastated local communities in the colonial period, the turn of the century epidemics carried a small death toll. But the fears were intensified by the social conditions and particularly the remarkable anonymity and interdependence of modern urban life. Journalists and public health authorities drew upon the vocabulary of criminal justice to map the urban geography of epidemics. Possible smallpox carriers were “suspects.”
 Newspapers reported on police manhunts for escaped smallpox patients.
 Health authorities kept specific neighborhoods “under surveillance.”
 And in the police blotters of the same urban dailies, fugitive criminals were identified by the smallpox pits that scarred their faces.
 In an era of extraordinary personal mobility and robust racial ideologies, public suspicions zeroed in on outsiders and racial “others”: immigrants, African Americans, Indians, Mexican-Americans, and, always, the poor. During epidemics, racially defined residential zones of urban communities were routinely targeted for quarantine and vaccinations. In 1900, for example, officials in Albemarle County, Virginia responded swiftly to the threat of a smallpox epidemic. The “negro” localities of the county were placed under quarantine, the Washington Post reported. “An inspection of strangers was authorized, with a view to preventing the introduction of this disease from the mines in West Virginia.”

Given the real dangers and equally real public fears of smallpox, why would any sane person resist vaccination?


First, there was the problem of state compulsion itself. In the late nineteenth century local, state, and federal governments built up a stronger legal regime of compulsory vaccination than had existed before the Civil War.
 In 1891, Congress enacted a new Immigration Law, requiring all immigrants to show certification of vaccination or be vaccinated on board the ship. States enacted school laws requiring children to be vaccinated before attending the public schools. Recall that during the same era, the states passed compulsory education laws. The two laws worked together with a kind of pincer effect, especially for working class parents who could not afford to send their kids to private schools. And, finally, general vaccination orders issued from local boards of health. Created in the mid-nineteenth century, these boards were the first administrative agencies. They issued vaccination orders at their discretion.

In big industrial cities like New York and Boston, these orders were carried out by “virus squads” or “lancet brigades.” Teams of dozens of doctors, accompanied by policemen, entered tenement districts and industrial workplaces and vaccinated people—against their will if necessary. I have found reports of raids involving forcible vaccinations in Boston, New York, and Chicago.
 Vaccination accompanied by physical force was not solely a big city event. When smallpox struck the towns of Lead and Deadwood, South Dakota, local authorities issued a general vaccination order. A large number of miners refused to be vaccinated. The City Physician and four assistants staged a night-time “round-up” of the local theaters, saloons, and gambling dens. They brought back-up: a county sheriff, five deputies, and four policemen. Seventy people were vaccinated in the Gold Mine Saloon alone. “Several fights occurred,” the New York Times reported, “but the miners were overawed.”
 Across America, shotgun quarantines remained a common event during smallpox outbreaks. During a 1900 epidemic among African-American brickyard laborers in Stocktown, New York, fifty workers refused to submit to a vaccination order. The Hudson Company of the State Militia, “ninety men strong,” descended upon the community and enforced a quarantine against “the unruly negroes.”
 Unlike quarantines and isolation (which dated back to the Renaissance), the whole regime of compulsory vaccination was quite new. And for many recent immigrants to the United States, the sudden presence of state medical authorities knocking on the door in the middle of the night probably bore a frightening resemblance to the regimes left behind in the Old World.


Mass compulsory vaccination, it should be noted, was not a state monopoly. During the 1900-03 epidemic, the Chicago public health department persuaded railroad corporations with lines running into the Second City to enforce strict inspection of travelers from “infected localities,” refusing to carry passengers who failed to comply with vaccination requirements.
 Industrial employers, in acts of benevolence and self-interest, issued vaccination orders to their employees. In the winter of 1903, as smallpox raged in the Pennsylvania coke region, officials of the H.C. Frick Company ordered the vaccination of all of employees and their families: some 300,000 men, women, and children in all! The corporation provided the vaccine points and hired fifty physicians to carry out this “stupendous task.”
 Together with the state and local regulations, this was a formidable public and private regime. Such measures assured that, at least during smallpox epidemics, many wage-earning Americans and their families could not work, send their children to school, or travel freely without submitting to vaccination.
A second cause for resistance against compulsory vaccination measures was the simple fact that vaccination a century ago was a nasty and risky business. Vaccination was “invented” by Edward Jenner of Britain in 1796. The operation involved inserting the milder virus cowpox into the skin of a healthy person. This conferred immunity for several years. And the patient did not develop smallpox.


Until the 1880s, American vaccinators (like their British counterparts) used the “arm-to-arm” method, particularly in mass vaccinations of the poor. A doctor prepared the arm of the patient by making abrasions and punctures—up to sixteen punctures—then took pus from the sores of a recently vaccinated person and inserted it into the wounds.

Vaccination was credited by public health authorities with greatly decreasing smallpox in the nineteenth century, especially among the poor. But the “humanized virus” used in the arm-to-arm method was potentially hazardous. The method frequently spread other diseases, prompting Herbert Spencer to call vaccination, with much justification, an exercise in “wholesale syphilization.”


It’s worth noting that all of this—the expansion of compulsory public health authority, the episodes of resistance, the dangers of vaccination—occurred within the Hening Jacobson’s lifetime.

After the 1880s, vaccination gradually got safer. The key innovation was the introduction of “bovine” vaccine, harvested from cows. The vaccine was stored on quills and ivory “points.” But there were still dangers. In most communities, vaccines were produced on unregulated commercial farms. Cow hairs, dirt, and even dung found their way onto vaccine points. During the Epidemic of 1900-03, the medical literature and local newspapers reported numerous cases of children dying from tetanus following vaccination. There was at least one such case in Cambridge in the winter of 1902. Five-year-old Annie Caswell died shortly after receiving a vaccination. According to the Cambridge Chronicle, her death certificate gave tetanus “as the principal cause of death, and vaccination as the contributing cause.” The local chief inspector of health, following the example of health authorities in other communities, denied that there could be any causal connection between the vaccination and the tetanus. “The board of health,” the newspaper noted, “will probably not make any investigation.”

Public concerns about the risks of vaccination, though often dismissed by health officials as the product of ignorant and irrational minds, were not unreasonable. And they galvanized parents and even physicians to demand legal reform. Shortly after Annie Caswell’s death, her mother joined the anti-vaccinationists in the Massachusetts statehouse, where she testified on behalf of a bill to repeal the state’s compulsory vaccination law.


Despite the dangers, willing submission to vaccination was touted by mainstream physicians, public health authorities, statesmen, and editorialists as a prerequisite of American citizenship and civilization. In a 1901 article for Popular Science, Dr. James Hyde of Rush Medical School wrote, “Vaccination should be the seal on the passport of entrance to the public schools, to the voters’ booth, to the box of the juryman, and to every position of duty, privilege, profit or honor in the gift of either the State or the Nation.”
 An editorial in the New York Times tellingly compared “savages” in Guatemala who refuse vaccination to “ignorant foreigners” in American cities who did same thing.
 American public health authority did not stop at the city limits or the nation’s borders, and as the United States assumed the stature of an imperial power bayonets cleared the way for lancets. In 1902 the Times applauded the U.S. military’s compulsory vaccination measures in the Philippines. As the army routed the Filipino guerillas, the vaccinators entered local communities, where they often met with stiff resistance (as had the Spanish colonial vaccinators before them). The Times said compulsory vaccination in the Philippines signaled that the United States was finally taking up the White Man’s Burden. “The anti-imperialist, with his tender regard for the inclinations of all races except his own, will doubtless object that it is no favor to save the lives of people by forcing them to follow customs and endure Governments distasteful to them, but with the world as small as it is nowadays, this argument is decidedly weak . . . . The unsanitary have become public enemies, and modern war, with all its enormous evils, does spread habits of clean living among ‘natives’ and the ‘un-progressives’ whom it leaves alive.”

Advocates of the civic obligation of vaccination rarely mentioned that this burden of citizenship and civilization fell hardest on poor people, which was one reason so many of them put up a fight.

One incident from the Epidemic of 1900-1903 can stand in for many more stories I’ve gathered from around the country that illustrate the working-class experience with compulsory smallpox vaccination. The epidemic struck hard in New York’s Little Italy, then located on the Upper East Side. The area was a densely populated district, honeycombed with double-decker tenements where four to five families occupied a single floor. The public health board ordered a raid on the tenements on East 107th Street for 9:30 one night. The health authorities chose that hour because they knew the working people would be home in bed. As police cordoned off the block, 125 physicians entered the area, accompanied by “an equal number of policemen.” Policemen were stationed on rooftops, in backyards, at every exit. Doctors and police entered the buildings and ordered every one to be vaccinated, kicking down doors, waking the sleeping tenants. Police gave chase to men in nightshirts who ran out back doors and leaped over fences. In the street, mothers struggled with police and doctors as their children were put in an ambulance bound for the city smallpox hospital on North Brother Island.

Anti-vaccination is as old as vaccination itself. Anti-vaccination is global. Local struggles against the health authority of modern states have been well-documented during this same period in Great Britain, Brazil, in colonial India and Ceylon—and many other places where local cultural systems and working class organizations clashed with the modern medical authority of nation-states.

In the United States resistance to vaccination came in many forms. There were many middle-class organizations—anti-vaccination leagues, led by Christian scientists, dissenting physicians, and concerned parents—that pushed for legislation to repeal compulsory vaccination laws.
 There were anti-vaccination riots in places as far-flung as Laredo, Texas, where, in March 1899, Mexican-Americans had a violent clash with Texas Rangers.
 All over America, working-class people resisted public health authority by burning down pesthouses built in their neighborhoods, running away from vaccinators, fighting with police, buying phony vaccination certificates from unscrupulous or sympathetic doctors, or, perhaps most commonly, by quietly taking care of their own sick in their own homes, instead of surrendering them to the pesthouse.

One particularly symbolic gesture of resistance in this era of body politics involved the manufacture of fake vaccination scars. As Nadav Davidovitch has observed, “Under epidemic conditions, the scar served as a visual form of certification of who was immunized and who was not.” Medical inspectors, for example, might check the arms of schoolchildren to see if they bore “the characteristic mark.” But as an angry writer observed in American Medicine in 1904, word had circulated in local communities about how to “forge” this mark of good citizenship by applying nitric acid with a match stick to the arm.

So Hening Jacobson’s legal challenge to the Massachusetts compulsory vaccination law needs to be understood within this broader social, political, and technological context. Viewed against this broad backdrop of rising police power, medical authority, and legal and extra-legal resistance, the minister’s stand no longer seems so solitary nor his cast of mind so peculiar.

The legal challenges did not begin with People v. Jacobson, and they did not end there. The Jacobson case was one of seventy-three appellate court challenges against compulsory vaccination that I have found between 1890 and 1920. Those cases were heard in twenty-seven of the fifty states and territories, in every region of the country. The litigants in these cases spanned the class spectrum: from street peddlers and urban teamsters to physicians and middle-class parents. Some plaintiffs were identified as Christian scientists who had a religious objection to vaccination; but in most cases, the question of religious conscience was not raised.
 In addition to the appellate cases I have found newspapers reports (in the Washington Post, New York Times, and the Boston Globe) on approximately fifty additional local court cases.

Most of the appellate cases fell into two general categories.

The first were challenges to school vaccination laws. Some parents asked the courts for a writ of mandamus, to compel school officials to admit a child who had not been vaccinated. Other parents appealed their own convictions for violating compulsory school laws.

The other cases involves challenges to general vaccination orders: many of the arguments echo Hening Jacobson’s—that compulsory vaccination was a form of bodily assault and a violation of personal liberty without due process of law.

As I’ve noted above, public health was the easy case in police power litigation, and the presence of an actual smallpox epidemic made that case even easier. The courts generally sided with public health authority—granting the state powers that, as far as I know, no appellate court had granted prior to 1890: the power to compel the people to undergo a medical procedure: vaccination. The courts also protected local governments from liability for injuries caused by compulsory vaccination with an impure vaccine.

But these legal challenges did not all end in defeat. The courts did create some important restraints on government power. For example, several states ruled that there had to be an actual epidemic—a “present necessity”—for a public health board to issue a compulsory vaccination order. Otherwise, the administrative action amounted to an unconstitutional delegation of legislative authority. As early as 1897, Justice Orrin Carter of the Illinois Supreme Court nodded to the importance of anti-vaccinationist sentiment in determining this limit on state authority. The Illinois court held that a school board could not make vaccination a precondition for entering the public schools unless there were reasonable fears that a smallpox epidemic actually existed in the community. Justice Carter wrote, “It is a matter of common knowledge that the number of those who seriously object to vaccination is by no means small, and they can not, except when necessary for the public health and in conformity to law, be deprived of their right to protect themselves and those under their control from an invasion of their liberties by a practically compulsory inoculation of their bodies with a virus of any description, however meritorious it might be.”

On the all-important question of the limits of compulsion: several courts said it was lawful—indeed unthinkable—for the state to use physical force to compel vaccination. Here, too, the courts may have been hearing a growing public outcry against the violence of the virus squads. There is much evidence that newspaper reports of physical force vaccinations in working-class communities built public support for the local and state political movements to repeal vaccination legislation. “As to vaccination by force,” one writer observed in a letter to the editor of the Washington Post, “there is something so brutal, tyrannical, and un-American about it, such a total disregard of personal rights, as to make anyone but a medical bigot fight the practice of all his power.”
 And it appears from the record that after the first few years of the twentieth century, public health authorities did stop forcibly vaccinating people.

The vaccination cases also energized or even radicalized the nascent civil liberties bar. Like Justice Holmes, civil liberties lawyers recognized that “freedom from vaccination” was related to other freedoms. Harry Weinberger, who is best known for defending Emma Goldman and New York anarchists after World War I, cut his teeth representing anarchists in vaccination cases. In 1911, he defended a custom house clerk from Staten Island named Herbert A. Thorpe, who swore he would shoot anyone who tried to vaccinate his children. Thorpe’s defense was successful; the court dismissed the charges against him for violating the compulsory education law. According to the New York Times, the victory inspired local parents to threaten a general schools strike unless separate schools were established where vaccination was optional.

Even some judges were moved by vaccination litigation to issue stinging rebukes to local public health authorities. During the 1894 epidemic, Judge William J. Gaynor of the Brooklyn Supreme Court heard the habeas corpus case of William H. Smith and Thomas Cummings. The Brooklyn expressmen had refused to comply with a vaccination order and were quarantined, in a stable, by the Brooklyn commissioner of Health. Judge Gaynor ordered the release of Smith and Cummings and insisted upon the broad principle that vaccination could not be made compulsory. “The discretion you claim is limitless,” Gaynor told the health commissioner, “and on the same theory you might as easily sentence a man to death as to perpetual imprisonment. I am of the opinion that you have no such power.” Judge Gaynor, who would in later years take a strong stand against brutal police methods, issued exactly the kind of declaration that Hening Jacobson had requested in the Cambridge police court. He told the courtroom that compulsory vaccination was patently unlawful.
 His ruling evidently further emboldened Brooklyn residents to refuse vaccination. They  brought more cases to his courtroom during the following year, suing health officials for forcible vaccination.

Conclusion:

The countless local struggles over modern public health authority that took place across America and the world during the late nineteenth and early twentieth centuries are immensely revealing about the social, cultural, and political history of that era. The people who resisted compulsory vaccination—through political action, litigation, or running like hell from urban virus squads—expressed serious reservations about the expanding scope of governmental power. And their protests, even when unsuccessful in the courts, were heard. By 1910, two-thirds of the American states had no statewide compulsory vaccination laws.
 By the 1920s, leading public health authorities had decided that the best way to protect the population from smallpox was to educate the public to the virtues of vaccination, rather than sending in the virus squad. Meanwhile, Americans continued to litigate to take their health back from the public. And their struggles did expand the sphere of civil liberties in America, laying the groundwork for future legal challenges.

No matter how one feels about vaccination, these cases raise fundamental issues that appear in many other civil liberties controversies from the early twentieth century. The cases suggest the outlines of a new history of civil liberties in modern America. American struggles for civil liberties started decades earlier than most people think—during the late nineteenth and early twentieth centuries. This first wave of modern civil liberties controversies originated from below—in the legal struggles of ordinary Americans, who used everyday resistance, political action, and litigation to widen the sphere of individual liberty. And these struggles were grassroots responses to the rise of a modern interventionist state in America. We are accustomed to thinking of state power and individual liberty as a zero-sum game. But I am finding that both state power and individual liberty expanded rapidly during this period. They grew together in a dialectical process in these ubiquitous legal struggles.

The progressive architects of the administrative state declared that they were securing a “new freedom” for all Americans in an age of impersonal forces beyond the capacity of any individual to control: corporate “trusts” that ruled entire industries, cities teeming with crime, poverty, and disease. And the state the progressives built did much to address many of the worst human consequences of industrial capitalism.


But the legal record of the era (especially at the local and state levels) reveals a vast undercurrent of resistance from people who had their own notions of freedom—for themselves, their families, and their communities—and who sometimes viewed the progressive state itself as a threat. The freedoms these people fought for went well beyond the right to speak out against the government. The courts were one set of arenas in a broad field of conflict, where new forms of state intervention met with new rights claims. In addition to individuals and families who resisted compulsory vaccination measures, there were many other challenges to police power. Patients in the new state psychopathic hospitals challenged psychiatric authority. Poor people and religious minorities articulated modern due process arguments to contest eugenical sterilization laws enacted in the 1900s and 1910s. Convicts raised constitutional concerns about extraordinary administrative discretion vested in penal officials by the new indeterminate sentence and parole laws. In urban centers, Census Bureau enumerators were often greeted with slammed doors, threats, and even physical violence. Immigrants sued bureaucrats for the right to stay in this country. All of these cases and controversies underscored the dilemmas of modern American liberalism in its formative era.


Such surprisingly common acts of legal and extralegal resistance reveal a largely forgotten history of anti-progressivism in the Progressive Era. American historians have done a much better of job of identifying the historical complexity of the progressive reform tradition—its contradictory impulses toward democracy and paternalism, social justice and social control—than they have in recognizing the complexity of contemporaneous opposition to the interventionist state that the progressives built. It is usually assumed that the main opponents of progressivism were interest groups like the National Manufacturer’s Association, which had clear economic motives for checking the growth of economic regulation. But the new interventionist state did much more than regulate corporate capitalism; it also aimed to improve and manage everyday life in a pluralistic urban-industrial society. Although progressive social governance aimed to strengthen society and improve the well-being of its citizens, it also involved unprecedented intrusions into the everyday lives of Americans, particularly urban wage-earners and their families. So it should come as no surprise that opposition to progressive state intervention extended well beyond the business interests. It is time to reclaim that broader history and to introduce a new set of actors onto the historical stage: ordinary Americans—neither legal elites nor business advocates—who used litigation and distinctly modern rights arguments to contest the most coercive aspects of the progressive state’s effort to regulate modern society.

The citizen-litigants who resisted such measures as compulsory vaccination laws framed their due process arguments in terms that echoed the so-called “laissez faire jurisprudence” of the “Lochner era.” But these litigants were claiming a very different kind of freedom than economic liberty: they were claiming freedom from government control of their bodies, from government discrimination against their racial or ethnic groups, and from policies that shifted responsibility for the education and health of children from parents to the state

All of this raises a deeper historical question: was the law an effective cultural and political resource for ordinary Americans as the modern interventionist state grew up around them? This question has a broad international significance. Throughout the Western world during the twentieth century, the liberal ideal of a rule of law—a vision of state power harnessed in universal legal norms and procedures—came into conflict with bureaucratic systems in increasingly powerful national states. Social and political theorists as diverse as Roscoe Pound, E.P. Thompson, Franz Neumann, Michel Foucault, and Jurgen Habermas have written compelling, often elegiac accounts of the declining authority of law—relative to more intensive forms of bureaucratic, administrative, or “disciplinary” power—in the modern liberal regimes of the West.

But it is clear that in America the rule of law proved remarkably resilient, even as an administrative bureaucracy developed in the twentieth century. We need to better understand the role of ordinary litigants in all of this.
 I am also seeking to explain how and why the forms of legal resistance to public power have changed over time (an inquiry that may help us to more fully understand the achievements and limits of civil rights litigation in the late twentieth century.)
 Finally, I am asking whether this resistance, in its legal form, might in fact have strengthened the political legitimacy of the interventionist state. My sense is that it was those myriad legal challenges which forced judges to redraw the constitutional limits of police power at the local, state, and federal levels. Without those largely forgotten legal struggles, the American polity—a modern liberal state that is distinctive in the world for its marriage of legal rule, rights, and administrative power—might have looked altogether different.

Decades before the World War speech cases—and long before the Rights Revolution of the Warren Court era—ordinary Americans groped to define individual civil liberties in an era of growing state power. Their struggles helped to assure that a new freedom did ultimately grow up alongside the new administrative-welfare state in modern America. This, it seems to me, is a history well worth recovering. And it is my hope that this history may even give us some guidance as we work out a new balance of governmental power and individual liberty for our own, dangerous times.
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